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According to Inside EPA an internal EPA document directed staff in the agency's Office of
Enforcement & Compliance Assurance to use the narrower Justice Scalia test and to quickly
implement that directive, even before any revision to or replacement for the Clean Water Rule.

This request encompasses the period from March 1, 2017 to the time response is provide
and is for the following documents:

* Any document directing staff at EPA to slow or end the use of Justice Kennedy’s test for
determining Clean Water Act jurisdiction;

* Any document directing statf at EPA to use Justice Scalia’s test for determining Clean
Water Act jurisdiction;

e Any document referring or related to Justice Kennedy’s test for determining Clean Water
Act jurisdiction;

e Any document referring or related to Justice Scalia’s test for determining Clean Water
Act jurisdiction;

e Any document giving direction to EPA staff regarding rewrite, amendment, repeal or
withdrawal of the Clean Water Rule 80 Fed. Reg. 37,054 (June 29, 2015).

As used in this request “document” means and includes all recorded, graphic, or written
communications, whether electronic or paper, including but not limited to memoranda, letters,
briefs, emails, notes and directives.

In the event that any requested document is claimed, or continues to be claimed, exempt from
disclosure or review, or otherwise withheld, we request an index or log of documents withheld,
with the maximum possible identifying information that you can provide, including a description
of the document withheld, its date, its location, its recipient(s) and the specific reason(s) the
document is being withheld. 5 U.S.C. § 552(b).

Request to Expedite Response

We respectfully request expedited processing of this FOIA request, pursuant to 40 C.F.R. §
2.104(e). The Conservation Organizations have a compelling need to obtain the records
expeditiously, because Clean Water Act enforcement is of significant importance to the public
and EPA is making and must make daily decisions regarding compliance with Clean Water Act
requirements. To the extent that the EPA is making decisions that constrain the reach and
availability of protections under the CI ~ Water Act, the public has a right to know in order to
ensure that the public can exercise its rights under the law. Further, public users of the water (for
recreation, for drinking, for catching and eating fish) have an immediate right to know if the Act
will be enforced against actions that may be adversely affecting their health and livelihoods. If
the agency is deciding not to enforce the Clean Water Act for particular waters, pollution,
impairment or destruction of those waters could be occurring immediately and daily and each
day causes harm. As set forth below, the Conservation Organizations are public interest
organizations engaged in protection of all waters and of oversight and enforcement of









